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Study, backeround

e Enacted statute in 1983 Section 136-28.4

 M/WBE program for state funded transportation
contracts, not a DBE program for federally funded

contracts

— Program did not include socially & economically
disadvantaged owners

 Added 10% MBE, 5% WBE goals in 1990 [Section
136-28.4(b)].




1991 challenge in state court Dickerson v. Harrelson
— 1993 disparity study

— Program changes made, but maintained same
percentage goals

— Case dismissed as moot
e 1998 update study
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Study: backoround
H.B. Rowe was formerly a WBE

Lost bid in 2002: 6.6 % WBE no MBE, wining bid
9.3 % WBE, 3.3% MBE,

Filed suit in April 2003

Challenged constitutionality of statute on its face

and as applied
2004 MGT study

Governor signed amended statue in 2006




Amended Statute

Conditioned implementation of goals on findings

in 2004 study
Eliminated 10%/5% MBE/WBE goals

Narrowed definition of minority--groups that
suffered discrimination

Reevaluate program over time

Sunset provision




Study, backeround
Five year study period.

There was an outside review panel of
statisticians, attorneys and procurement
specialists assembled by the NCIMED.

Third disparity study for NCDOT.

— First study did have pre-program evidence,
contrary to statement by the dissent in Rowe.

Study begun after complaint filed in Rowe case
Court deadline for study completion
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District Court

Southeastern Legal Foundation
Dr. George L.aNoue, Plaintiff’s expert witness
No MBE/WBE contractor testimony

Appeals Court

Southeastern Legal Foundation

Pacific Legal Foundation
NAACP Legal Defense Fund
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Fourth Circuit and Affirmative Action

» Hayes v. North State Law Enforcement Officers
Ass’n, 10 F.3d 207, 212 (4th Cir. 1993)

» Maryland Troopers Assn v. Evans, 993 F.2d 1072 (4t
Cir 1993)

» Poderbesky v. Kirwan, 38 F.3d 147 (4" Cir 1994)

» Alexander v. Estepp, 95 F.3d 312, 316 (4th Cir. 1996)

» Eisenberg v. Montgomery County Public Schools, 197
F3d 123, 133 (4th Cir. 1999)
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* NCDOT M/WBE program arguably the most
narrowly tailored in the U.S.

* NCDOT M/WBE program more narrowly
tailored in several respects than the U.S. DOT

DBE program.

« NCDOT M/WBE program fairly unique in the
available policy evidence.
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NCDOT Goal Setting Policy

- Goal Compliance Committee.
- NCDOT developed estimates of the percentage of work

that could be potentially performed by DBEs and M/WBEs.

- Goals are set based on the project’s geographic location,

characteristics of the project, the percentage of that type
of work that is typically performed by M/WBEs, the areas
in which M/WBEs are known to provide services, and the
goals set by the North Carolina General Assembly.

- Separate MBE & WBE goals, unlike the federal DBE
program.

13



I 4 - Ii\.J ,
rolicy ivadence

NCDOT Goal Setting Practice

- NCDOT M/WBE aspirational goals fairly modest by
national standards of M/WBE programs in
litigation (Exhibit 1).

- NCDOT M/WBE projects by project goals.

- NCDOT M/WBE projects goals varied widely
(Exhibit 2).

- NCDOT M/WBE projects with zero goals cited
twice in Fourth Circuit opinion (Exhibit 2).
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Exhibit 1: Minority and Women Business Enterprise

Race- and Gender- Conscious Goals in Other Court Cases

Jurisdiction MWBE Goals
Baltimore, MD 23%
Chicago, IL 30%
Columbus, OH 17%
Cook County, IL 40%
Dade County, FL 45%
Detroit, Ml 25%
Fulton County, GA 32%
Jackson, MS 20%
Philadelphia, PA 15%

State of Florida 21-50.5%

Washington, D.C. 35%
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Exhibit 2: Sample Of MWBE Goals On Bids Submitted To

NCDOT, July 2003

Proposed MBE Goal Proposed WBE Goal Proposed MBE Goal Proposed WBE Goal
MBE Goal Submitted WBE Submitted MBE Goal Submitted WBE Submitted

by Prime Goal by Prime by Prime Goal by Prime
# % # % # % # %
N
one 11 6.2% 50 29.8% 12 8.0% 14 9.3%
reported
0.1-4.9% 3 1.7% 32 19.0% 118 78.7% 80 53.3%
50-99% 145 81.9% 78 46.4% 20 13.3% a1 27.3%
10.0- 18 10.2% 6 3.6% 0 0.0% 10 6.7%
14.9%
>15.0% 0 0.0% 2 1.2% 0 0.0% 5 3.3%
Total 177 100% 168 100% 150 100% 150 100%
A
Verage ¢ 905 5.0% 3.3% 5.9%
Goal
Median ¢ 5o 5.1% 3.0% 4%
Goal
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Good Faith Efforts
Narrow tailoring of NCDOT Good Faith Efforts
(GFE) policy.

e GFE did apply to MBE primes hiring WBE
subcontractors and vice versa.

* Bid rejection only after written warning.

17
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Good Faith Efforts

NCDOT good faith efforts policy more
narrowly tailored than federal DBE program.
* High price and poor record is a basis for rejecting

M/WBEs [19A NCAC 02D.1110(a)(7)], not true
with federal DBE program.

* Banking of excess M/WBE utilization [19A NCAC
02D.1108(a)], no longer true with federal DBE

program.

18
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Good Faith Efforts

NCDOT good faith efforts practice.
« 13 waivers rejected (98.6% GFE acceptance)

mentioned twice by Fourth Circuit (Exhibit 3).

« 70% GFE acceptance for lllinois DOT.

19



Good Faith Efforts

Exhibit 3: Rejection Of Good Faith Efforts Submissions By North Carolina

Department Of Transportation, 1986 - July 2003

Number of GFA  Lack of good faith efforts  Rejectall Awardedto  Awarded to

submittals where M/WBE goals Bids 2nd Lowest  3rd Lowest
bidder bidder
878 13 6 3 4
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Narrow Tailoring And Factual Predicate

Does narrow tailoring impact what evidence is
necessary? Useful?
* Not clearly addressed in Rowe decision.

 The Fourth Circuit opinion in Rowe did focus on
state funded construction subcontracts, although
the study covered many other areas.

21
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Narrow Tailoring And Factual Predicate

Plaintiff argued that there is no de minimis exception to strict
scrutiny.

 Emphasized by Pacific Legal Foundation.

e But this is not de minimis exception to strict scrutiny, because
a study was completed, unlike Monterrey Mechanical. But
the issue is: what type of evidence needed for what type of

program?
* While the program is a racial classification, is the NCDOT
M/WBE program in essence an anti-discrimination in
solicitation program.
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Utilization Analyses

Separate analysis of:

Construction and A&E contracts.
Prime contracts and subcontracts.
State funded and federally funded contracts.
Centrally let and divisionally let contracts.
By NCDOT regions.
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Prime Contractor Data

Very little discussion of prime contracting in the case.

25



Subcontractor Data

e Distribution of dollar value of subcontracts.
e Distribution of number of subcontracts.
e Distribution of number of subcontractors.

e |nadequate data on nonminority subcontractors at the
division level.
— Major issue with the Plaintiff.
— Not an issue in the Fourth Circuit opinion.

— Average division let prime contract was smaller than
centrally let subcontract, there were few subcontractor
opportunities on division let subcontracts.
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Average Subcontract

Average subcontract non-M/WBE was $272,829,
M/WBE $102,053.

o« District court found this significant (Fourth Circuit less so)
particularly with reference to WBEs.
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Other Issues

Relevant market mentioned but relevant market methodology
not discussed in the Fourth Circuit opinion.

Decomposition of utilization data by detailed NAICS codes.
— Not a major issue with the Plaintiff.
— Not an issue in the Fourth Circuit opinion.

Regional analysis not an issue in the Fourth Circuit opinion.

Standard methodology overstates M/WBE utilization by 20 to
25 percent (Exhibit 4).

28




Exhibit 4: Cost of Materials, Components, Supplies and Fuels, Selected Construction Areas,
North Carolina, 2002

Value of Cost of Materials, Cost of Materials
Construction Components, as a Percent of
Supplies and Fuels Total Cost
Highway Street & 22 3
Bridge $2,841,046,000.00 $633,541,000.00 270
Water & Sewer 909 674 000,00 $342,409,000.00 39.8%
System
Steel & Precast ¢, /4 913000.00  $14.062,000.00 10.0%
Concrete
Poured Concrete  $462,227,000.00 $153,252,000.00 33.2%
All Other Specialty ) ¢35 195 000.00  $653.826.000.00 42.6%

Trade Contractors

Source: Economic Census, Construction, Industry Series, December 2004
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Prime Contractor Availability

« Prequalified firms.

« Dr. LaNoue made prime contractor availability a major
issue in his expert witness opinion.

« Not anissue in the Fourth Circuit opinion.
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Subcontractor Availability

|

Approach:
e Registered subcontractors
e Awardees
e Prime contractors
— This third factor lowers relative M/WBE availability.
e Vendor list submitted to NCDOT for verification.

Note: Plaintiff arqued for use of registered subcontractors in Northern lllinois case.

Plaintiff: Use subcontractor bidder data, not vendor data.

e Response
— No subcontractor bidder data at the time.
— Plaintiff expert did not offer subcontractor bidder data.
— One source of subcontractor bidder data did not change result significantly.

Note: No Custom Census based on Dun & Bradstreet.

MGT== .
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Capacity

Fourth Circuit accepted arguments that capacity less
relevant to subcontractors.

« Data on size distribution of subcontracts, so therefore capacity
less of an issue.
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Qualifications
No prequalified subcontractors at the time of 2004 Study.
Plaintiff argued that no evidence of qualifications
presented.

2004 Study did not decompose the data into very narrow

sectors.
— Decomposition not discussed in Rowe.

— Not a major issue by the Plaintiff.

34
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Willingness

 Not a major issue by the Plaintiff, except that
bidding shows willingness.

35






Disparity Ratios

Fourth Circuit accepted:

* Standard Disparity ratios based on dollar value of contracts.

e Separate subcontractor disparity ratios.

e Disparity analysis by broad procurement type (e.g., construction, A&E, etc.).

Based on this approach:
 WABEs over utilized

e MBEs under utilized
— Small numbers for Asians and Hispanics at the time.

* Disparity based on number of subcontractors (as opposed to subcontract
dollars) not substantial, but this did not over ride disparity in dollar utilization
for the Fourth Circuit.
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Statistical Significance

Fourth Circuit accepted:

- 80 percent rule
- T-Tests

38



Regression Analysis

« Firm Revenue = function (company age, owner’s education,
owner’s experience, number of employees, percentage of revenue
earned in the private sector, ethnicity/gender of owners).

« Data source: Survey Data.

« Race/gender statistically significant for African Americans, Native
Americans still allowed in the program, although not statistically
significant in regression model.

« Fourth Circuit found this evidence persuasive for the factual
predicate.
— Similar regression model favorably cited in the Rothe decision.
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NONGOATL ANALYSIS

Evidence Presented
Suspension period analysis.

Reed Construction Data.

— State building construction.

— Transportation projects.

Building Permits for Charlotte area.

Econometric analysis of disparities in entry into and earnings
from self-employment based on data from Census Public use
Micro Sample (PUMS).

Survey Evidence
Credit evidence in local survey.
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NONGOATL ANALYSIS

Suspension Period Analysis

e Fourth Circuit found drop in utilization 38% during
program suspension period was relevant evidence of
discrimination, most significant for Native Americans
and WBEs.

- 38% decline: “surely provides a basis for a fact finder to
infer that discrimination played some role in prime
contractors’ reduced utilization of these groups during the
suspension” Rowe, at 14 (citing Slater, Sherbrooke Turf
cases).
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NONGOATL ANALYSIS

Private Sector Utilization

 M/WBE subcontractor utilization typically 0.1-2.0
percent in private sector commercial construction
databases.

* Limited transportation data in Reed Construction
Data and building permit data.

— Some separate tables presented but few observations.
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NONGOATL ANALYSIS

Fourth Circuit Concerns with RCD, Building Permits

e No evidence that WBEs bidding on NCDOT projects also bid on
private sector projects.

e No evidence that primes in private sector win NCDOT
projects.

- Both of these in other cases based on limited anecdotal evidence, similar
survey evidence was presented in 2004 study.

e Fourth Circuit acknowledged the overlap of NCDOT and
private sector subcontracting work, but found the overlap to
be insufficient.

-~ Number of work codes that overlap in subcontracting presented in expert
witness reports (Exhibit 5).

e No T-Tests
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NONGOAL ANALYSIS

Exhibit 5: NCDOT Work Codes that Overlap with Private Sector Commercial

Construction Projects, 2007

Hazardous materials removal
Hauling (except asphalt)
Concrete saw cutting

Rock blasting

Clearing and grubbing

Building removal and demolition
Storm drainage installation

Painting steel structures
Lime treated soil

Utility installation/removal: gas,
electric, telephone, cable

Brick masonry construction Retaining wall

Sidewalks, driveways and
wheelchair ramps.

Incidental concrete construction

Construction surveying

Fence installation Subsurface drainage installation

Welding _Drllllng fo_r geotechnical
investigation

Waterline installation Foundation testing

Sanitary sewer installation. Mowing

Seeding and mulching Landscape planting

Source: NCDOT Online Directory, apps.dot.state.nc.us/Vendor/Directory/wktyps.aspx
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Survey Evidence

Noted that 53% of WBEs thought there was an exclusionary
network, but only 27% thought it excluded their firms.

Only 40% of WBEs thought primes held them to a higher
standard.

Much higher percentages for African Americans, Native
Americans.

PUMS Analysis

—  Not mentioned in the Fourth Circuit opinion.

Local Credit evidence in the survey.
— Not mentioned in the Fourth Circuit opinion.

No M/WBE contractor affidavits or testimony.
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Anecdotal ivider

* Surveys
e Personal Interviews

* Focus Groups
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Survey

Seemed to be the most persuasive evidence element of
anecdotal evidence for the Fourth Circuit.

“The survey in the 2004 study exposed an informal, racially
exclusive network that systematically disadvantaged
minority subcontractors.” Rowe, at 17.

Evidence of cronyism without racial animus is not enough
(citing Maryland Troopers, 933 F2.2d at 1077).

Fourth Circuit accepted over sampling of M/WBEs for the
survey as long as sample was randomly selected.

49
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Survey

 Fourth Circuit noted the differences between

ethnic/gender groups in their response to questions.

— Majority of respondents from an ethnic group taking a
position seemed to be significant to the Fourth Circuit.

— Differences with nonminority firms in response to certain
guestions was also significant to the Fourth Circuit.

MGT=—=
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Survey
Survey Questions focused on in the Fourth Circuit opinion:

« MBEs subject to double standards.
o Primes view MBEs as less competent.
« Primes change their bidding practices when not required to hire MBEs

« Drop MBEs after winning contracts.
« “Old Boy” network.
« “Old Boy” network excluded MBEs from work.

Note: There was survey evidence that a number of M/WBEs reported favorable experience
working with primes once they were awarded and performed a contract, but this did not
override the above results.

ym? 5

AMERICA, INC.



‘necdotaltiividence

Personal Interviews and Focus Groups

« Similar results as in the survey.
« No need for verification of results.

— Comments are witnesses narratives (citing Concrete Works).

92
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Race Neutral Alternatives

NCDOT’s SBE program set aside of contracts below
$500,000.

— Put in place when M/WBE program re-established.

NCDOT’s extensive business development programs.
NCDOT followed the federal DBE regulations 26.51(b).

Fourth Circuit “Rowe identifies no viable race-neutral
alternatives that North Carolina has failed to consider
and adopt.”Rowe, at 18 (emphasis in the original).

4




Impact On Third Parties

* Plaintiff alleged onerous solicitation requirements.

— No extra staff necessary.

* Plaintiff alleged that primes were forced to
subcontract work.

— Primes have the right to self-perform.
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Flexibility
Waivers (NC Admin Code 2D.1110)

Program only requires the primes to solicit and
consider bids from M/WBEs.

Do not have to accept high bid, or unqualified
M/WBE.

Can bank excess participation.

878 GFE submissions but only 13 rejected.
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Goal Setting

136-28.4(b1)
Project by project goals.
Investigation into what may be subcontracted out.

Investigation into what specific M/WBE availability is
there.

Plaintiff offered no alternative.
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Over Inclusive

Program limited to groups experiencing
discrimination in the relevant market place.

More of an issue before the 2006 program
amendments.

Size standards not discussed in the Fourth Circuit
opinion.
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Duration

2006 M/WBE program amendments.
- Specific expiration date for program.

- New disparity study every five years.
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CONCLLUSIONS

Importance of subcontracting analysis.

Lac
Lac
Lac
Lac

k of importance of relevant market methodology.
k of importance of regional analysis.
< of importance of prime contracting analysis.

K of importance of extensive decomposition of

data.

Importance of drop in M/WBE utilization during
suspension period as relevant evidence of
discrimination.
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Lack of importance of vendor data vs. bidder data for
subcontractor availability analysis.

Lack of importance of capacity for subcontracting.

Importance of regression analysis (although it was not
dispositive for Native Americans).

Relative importance of survey as compared to personal
interviews and focus groups.

Importance of significant number of respondents citing
unfavorable results in the survey.

Importance of differences between groups in survey
responses.
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CONCLLUSIONS

Importance of nexus between private sector results
and agency results.

Importance of over utilization on agency projects
relatives under utilization in the private sector, even
under intermediate scrutiny.

Importance of T-Tests.
Lack of importance of PUMS data for DOT studies.
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CONCLLUSIONS

Importance of policy evidence, particularly to justify
narrow tailoring.

Lack of importance of stopping the M/WBE program
and implementing race neutral measures to see if
those measures worked.

Lack of importance of length of time NCDOT M/WBE
program in place in the majority opinion.

Importance of NCDOT program as a model of narrow
tailoring.

Study cost
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